California’s Unflavored Tobacco List and its implementing regulations
close gaps in federal and state regulation of flavored tobacco products
to better protect health and facilitate compliance and enforcement
Comment concerning the Notice of Modification to Text of Proposed Regulations

regarding the Unflavored Tobacco List
OAL Matter Number: 2026-0209-01

Lauren Kass Lempert, JD, MPH; Pamela Ling, MD MPH; Stanton Glantz, PhD;
Dorie Apollonio, PhD MPP; Stella Aguinaga Bialous, DrPH, FAAN;
University of California San Francisco

March 9, 2026

We applaud California Attorney General Rob Bonta’s establishment on December 31,
2025, and continued maintenance of the Unflavored Tobacco List (UTL) to protect the public
health by removing flavored tobacco products from the market. AB 3218 and the implementing
regulations help to close the gaps in federal regulation that have left many flavored e-cigarettes,
nicotine pouches, and other flavored tobacco products on the market. In addition to strengthening
and streamlining enforcement of the flavor ban, the UTL was created in response to the tobacco
industry’s attempts to evade the ban by introducing so-called “non-menthol” products that did
not contain menthol, but contained cooling agents that imparted menthol-like cooling sensations
and were marketed in packaging closely resembling menthol products.

As detailed below, we support the proposed modifications to the UTL regulations
because they are reasonable and help to strengthen the UTL. In addition, we suggest 12
additional changes to make the requirements more specific to simplify and improve compliance
and enforcement. In particular, we recommend that products should be prohibited from being
included on the UTL if the FDA has already classified them as having a “characterizing flavor”

or if they have added ingredients such as sweeteners and/or cooling agents.



Context

For decades the tobacco industry has deliberately targeted African Americans, -2 3
youth,* > and other groups® with menthol cigarettes, and has flooded the market with youth-
enticing candy, dessert, and other novelty flavors that lead to nicotine addiction among children
who otherwise would not have initiated smoking.” Data from the 2024 National Youth Tobacco
Survey (NYTS) show that 87.6% of middle and high school students who use e-cigarettes use a
flavored product.® In California, 88.1% of current tobacco product users reported using flavored
tobacco products in the past 30 days, with sweet flavors used most often among adolescents
otherwise at low risk of tobacco use, and e-cigarette users commonly reporting use of candy and

cooling flavors.”,!°
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California’s statewide flavor law prohibiting flavored tobacco product sales resulted in
declines in e-cigarette and cigarette sales in the state.!! The new law and regulations strengthen
the original flavor law by providing that only unflavored tobacco products that lack
characterizing flavors can be included on the UTL, and only products on the UTL can be legally
sold in California, making it easier for retailers to comply with the law and for state and local
authorities to enforce the law. By clarifying the definition of “characterizing flavor” to include
products that impart a cooling sensation similar to mint and menthol, as well as other flavors
distinguishable by an ordinary consumer, the law makes it more difficult for manufacturers to
evade the law.!? Public health researchers have described these elements of California’s law as

“visionary” that should be a model for other states.!?

Importantly, rigorous enforcement of the UTL can help stem the tide of flavored nicotine
pouch use among youth and young adults. Because of the breadth of California’s flavor law, the
UTL will also apply to flavored nicotine pouches which have flooded the market since the law
was adopted. More than a billion units of oral nicotine pouch products were sold per month in
2024,'* and that growth continues to explode. According to Neilsen sales data for the 52 weeks

ending in August 2025, nicotine pouches increased in sales rapidly while the other major nicotine
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products declined, making them the fastest growing nicotine category in convenience stores, !>

which are popular among young people. !¢

Of particular concern, increasing nicotine pouch prevalence is seen among adolescents
and young adults in the US.!” Among high school adolescents in the US, oral nicotine pouch use
more than doubled from 1.1% to 2.4% from 2021-2024,'8 and all indications suggest that that use
will continue to increase. For example, an analysis of a 2021 cohort of California high-school
adolescents and 2024 NYTS data'® showed that oral nicotine products were the second most
prevalent nicotine product, after e-cigarettes.?? Oral nicotine product use among young adults

17, 21,22

aged 21-24 in the US have higher current use rates, and awareness and favorable

perceptions of oral nicotine products are high among young adults.

We enthusiastically support the creation of the Unflavored Tobacco List
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We enthusiastically support the creation of the UTL and generally support the proposed
implementing regulations. The implementing regulations and proposed modifications will greatly

simplify compliance with and enforcement of California’s expansive flavor ban because:

a. The law applies not only to cigarettes and cigars, but also to e-cigarettes, nicotine
pouches, and other nicotine products, and explicitly applies to synthetic as well as
tobacco-derived nicotine products. This means it is more expansive than the FDA’s
proposed menthol rule (which was never finalized).

b. The UTL will contain only tobacco products that lack characterizing flavors, so any
product that is not on the UTL would be deemed a prohibited flavored tobacco
product and illegal for sale in California. This makes it easier for retailers to
understand and comply with the law, and makes it easier for state and local
enforcement efforts.

c. Requiring manufacturers and importers to apply for inclusion on the UTL may reduce
the opportunities for them to evade California’s flavor ban.

d. Publishing a list of products that are legal to sell makes it easier for retailers to know
what they may legally sell.

e. By authorizing the AG to seek civil penalties against sellers and make products that
are not on the UTL subject to seizure, the regulations help ensure compliance with the
flavored tobacco ban and aids enforcement efforts by state and local law enforcement
agencies.

f. The UTL states which products are permitted to be sold (i.e., only those that are
unflavored), rather than stating which products are prohibited (e.g., a list of flavored

tobacco products). This positive framing is important because it: (1) makes it more



difficult for the industry to come up with new products not specifically identified on a
prohibited list (under previous law, anything which was not forbidden was allowed,
which made it easier to evade); and (2) makes it easier for retailers to understand and
comply.

Suggestions to make the requirements more specific to simplify and improve compliance

and enforcement.

1. Prohibit products that have been deemed by FDA to have a “characterizing flavor”
from being included in the UTL.

For example, in its January 16, 2025, Decision Summary for its Marketing
Granted Order for ZYN nicotine pouches,?® the FDA stated that they deemed
ZYN Smooth and Chill (renamed “Original”) as “characterizing flavors”
along with Citrus, Cinnamon, Coffee, and Menthol ZYN flavored pouches.
The Attorney General should immediately remove all ZYN “Original” (aka
“Chill”) and “Smooth” nicotine pouches from the UTL and in the future
should prohibit any products deemed by FDA to have a “characterizing
flavor.”

2. Prohibit products that have added ingredients such as sweeteners and/or cooling

agents from being included in the UTL.
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In the same Decision Summary, FDA stated: “Due to added ingredients such as
sweeteners and cooling agents, FDA has determined that all new products have a

non-tobacco characterizing flavor for the purposes of this review.”**

3. Modify the definition of “applicant” in §942(a) to explicitly include vape shops that
make their own flavors, which means they essentially become “manufacturers.”

4. Require UTL applicants to provide proof of the actual nicotine strength under
§945(¢c)(6)(G), since often labels do not accurately reflect the nicotine content.?

5. Remove the term “approval” in all instances of the proposed regulations where it is
used in the context of FDA authorization of new tobacco products (e.g., §945(¢c)(9)).
FDA never “approves” tobacco products; rather, it grants manufacturers permission to
market tobacco products. It is important to eliminate this term because a product
deemed “FDA-approved” often leads consumers, especially youth, to misbelieve that
the FDA has determined that the product is “safe.””

6. In addition to certification under penalty of perjury that a product does not have a
characterizing flavor, §947 should require all applicants to provide rigorous scientific
evidence that their products are not flavored as a condition of placement on the UTL.

The regulations should make it clear that the law shifts the burden to the applicant (to

demonstrate with evidence that the product is not flavored and therefore legal to sell),
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rather than put the burden on the Attorney General (to prove that the product is
flavored and therefore illegal to sell).

7. Following the example of San Francisco Health Code sections 19R?” and 19S,% §948
should prohibit any product that has not obtained FDA marketing authorization from
being listed on the UTL.

8. Require all applicants to submit examples of packaging under §949(b) as a condition
of placement on the UTL.

9. To strengthen enforcement of the “tobacco product flavor enhancer” prohibition,>® 3%
31 prohibit flavoring agents that can be added to packaging since these substances can
diffuse into the tobacco product.*?

10. In addition to posting a public notice on the AG’s website that a product has been
removed from the UTL under §950(e), send notices that products are removed from
the UTL to all licensed tobacco product retailers.

11. Make scientific information submitted by applicants under §953(7)(d) publicly

available (may be redacted to protect confidential proprietary information) to ensure
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transparency and the ability of scientists and researchers to confirm the unflavored
determination.
12. Provide a starting point and/or range for determining the amount assessed for penalty
citations and violations under §955(b).
Conclusion
California’s Unflavored Tobacco List and its implementing regulations are substantiated
by scientific evidence are already helping to protect the health of Californians, in particular
youth and other populations targeted by the tobacco industry, by closing gaps in federal and state
regulation of flavored tobacco products. The proposed modifications to the implementing
regulations will strengthen the UTL and facilitate compliance and enforcement by state and local

authorities.



